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Introduction

Practical guidance on protecting your business including:

• What information can you protect?

• What is protected by law?

• How to use contracts to protect information?

• How do you restrict competition?

• How do we draft restrictions?

• How do we enforce?

• Hints and tips along the way

• IP rights and employees



The scenario 

Peter Pill works for Doctor & Pramble Plc, a 
pharmaceutical company based in Lancashire with 
clients throughout the whole of the UK.

Peter is a Senior Drugs Rep for Doctor & Pramble Plc 
with 18 years service.  Peter has been offered a job with 
one of the company’s main competitors, 
KlaxoSmithGline.  

Peter does not have a contract of employment.

Confidential information during 
employment & after termination

– Trade secrets

– Confidential information with a high degree 

of confidentiality

– Mere confidential information

– Employee skill and knowledge

– Public domain



Trade secrets

• Implied duty of fidelity and good faith

How to protect information

Drafting: 

• Class information as trade secret

• Explain to employee that information is important and 

why

• Not intended to protect information in public domain

• Damages may not be adequate

• Employee to take legal advice



Practical ways to protect 

confidential information

• Restrict key information 

• Mark as ‘Confidential’

• Security measures

• Email, photocopiers etc.

• Confidentiality agreements

Practical ways to protect

confidential information

Consider behaviour of employees:

• Outside working hours

• Photocopying

• Lists of information 

• Out of the office

• Contact with customers 

• Personal e-mail accounts

• Memory stick 

• Documents 



Practical ways to protect 

confidential information 

• What should you be doing once an employee 
has confirmed they are leaving?

– Garden leave

– Monitoring email

– Contacting the employee’s clients

Post-employment RCs

• What are restrictive covenants and why impose 
them?

• Doctrine of restraint of trade. Void as contrary to 
public interest unless:

– Employer has legitimate business interest to protect 

and

– The restraint is no wider than necessary to protect 
that interest



Post-employment RCs

Legitimate business interest:

• Trade connections

• Stability of the workforce

• Trade secrets and confidential information

Reasonableness:

• Duration

• Scope

• Nature of business and employee’s role

Non-compete

• Must be in pursuit of a legitimate business 
interest 

• Important factors  

- Duration

- Prohibited activities

- Geographical area



Non-compete

A “The employee shall not carry out or be engaged or interested in,

directly or indirectly, any business or concern anywhere in the world, 

for the period of 6 months following termination of his employment.”

B “The employee shall not carry out or be engaged or interested in,

directly or indirectly, any business or concern in the UK, which is or 

about to be engaged in the provision of products or services of a 

type competitive with those provided by the Company at the date of 

termination and with which the employee was directly involved 

during his employment for the period of  9 months following 

termination of employment.”

C “The employee shall not carry out or be engaged or interested in,

directly or indirectly, any business or concern any where in the UK, 

for the period of 9 months following termination of employment.”

Non-compete

“The employee shall not carry out or be engaged or interested 
in, directly or indirectly, any business or concern in the UK, 

which is or about to be engaged in the provision of products 

or services of a type competitive with those provided by the 

Company at the date of termination and with which the 

employee was directly involved during his employment, for 
the period of 9 months following termination”



Non-solicitation

• Important factors:

– Legitimate business interests in trade connections 

– Restrict to those customers the employee had contact 

with during a specified period

– Can include prospective customers if reasonable 

Non-solicitation

“The employee shall not whether directly 

or indirectly solicit or endeavour to entice 

away from the Company any person, firm 

or corporation who was a customer or 

supplier of the Company”



Non-solicitation

“The employee shall not whether directly 

or indirectly solicit or endeavour to 
entice away from the Company any 

person, firm or corporation who was a 

customer or supplier of the Company 

and with whom the employee had 

material dealings with during the last 12 

months of his employment”

Non-dealing

• More likely to be enforceable where non-
solicitation does not afford adequate protection

• If very specialist market, non-dealing more likely 
enforceable

– London & Solent Ltd and Carritt & Partners Ltd v 

Brooks [1989]

• Similar considerations apply as to non-
solicitation



Non-poaching

• Legitimate interest in a stable and trained 
workforce

• Generally limit to senior and/or skilled staff in 
place at time of departure with whom the 
employee worked closely

• Invalid if includes new employees joining after 
departure

Non-poaching

“The employee shall not whether directly or 
indirectly solicit or endeavour to entice away 
any person to cease working for or providing 

services to the Company”



Non-poaching

“The employee shall not whether directly or 

indirectly solicit or endeavour to entice away 
any person who is at the date of termination a 

director or senior employee or consultant of the 
Company to cease working for or providing 

services to the Company”

Enforcing RCs - remedies

• Gathering evidence 

• Injunction against ex-employee - interim and 
permanent

• Damages re: losses suffered

• Account for profits - made by ex-employee 
rather than employer’s loss

• Injunction and damages against new employer

• Costs 



Intellectual Property (“IP”)

& employees

• Ownership. General position - IP created by 
employees in the course of employment is 
owned by the employer

• ‘In the course of employment’

– Job description

– Could be reasonably contemplated to be

Claims to financial benefit

• If works created in the course of employment -
no statutory right to share in financial success

• Patents and inventions - in exceptional cases 
might be able to claim just reward to be paid by 
employer if ‘outstanding benefit’

• Possible to contract out of implied term 



Awareness of IP and moral rights

• Not just scientists, programmers, artists

– database compilers 

– marketing materials 

– training programs 

– brochures

• Implied terms do not apply to moral rights 

– right to be identified as author 

– object to distortion

Consultants and contractors

• Beware – no implied right of assignment – only 
implied licence for intended use 

• Unless express terms provided or separate 
assignment your business will neither own or be 
able to make additional use of IP

• If in doubt, look for express statement of 
ownership in terms or in contract – usually all 
rights will be retained by consultant



Conclusion

• Identify what you want to protect

• Consider how you may protect it

• Assess current contracts of employment and 
new starters

• Consider what is reasonable for each employee

?

Questions...


